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NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

W‘\Q\é IN THE UNITED STATES DISTRICT COURT

ZENIMAX MEDIA INC. and
ID SOFTWARE, LLC,

Plaintiffs,
Civil Action No. 3:14-CV-1849-K

V.

OCULUS VR LLC, PALMER LUCKEY,
FACEBOOK, INC., BRENDAN IRIBE,
and JOHN CARMACK,

LoOn Wn Wn WOn Wn Wn W W W Wn W wn

Defendants.

COURT’S CHARGE TO THE JURY

MEMBERS OF THE JURY:

You have now been sworn as the jury to try this case. As the jury you will
decide the disputed questions of fact.

As the Judge, I will decide all questions of law and procedure. From time to time
during the trial and at the end of the trial, I will instruct you on the rules of law that
you must follow in making your decision.

Soon the lawyers for each of the parties will make what is called an opening
statement. Opening statements are intended to assist you in understanding the
evidence. What the lawyers say is not evidence. After the opening statements, the
plaintiffs will call witnesses and present evidence. Then, the defendants will have an
opportunity to call witnesses and present evidence. After the parties’ main case is

completed, the plaintiffs will be permitted to present rebuttal evidence. After all the
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evidence is completed, the lawyers will again address you to make final arguments.
Then I will instruct you on the applicable law. You will then retire to deliberate on a
verdict.

Keep an open mind during the trial. Do not decide any fact until you have
heard all of the evidence, the closing arguments, and my instructions.

Pay close attention to the testimony and evidence. If you would like to take
notes during the trial, you may do so. If you do take notes, be careful not to get so
involved in note taking that you become distracted and miss part of the testimony.
Your notes are to be used only as aids to your memory, and if your memory should later
be different from your notes, you should rely on your memory and not on your notes.
If you do not take notes, rely on your own independent memory of the testimony. Do
not be unduly influenced by the notes of other jurors. A juror’s notes are not entitled
to any greater weight than the recollection of each juror concerning the testimony.
Even though the court reporter is making stenographic notes of everything that is said,
a typewritten copy of the testimony will not be available for your use during
deliberations. On the other hand, any exhibits admitted during the trial will be
available to you during your deliberations.

Until this trial is over, do not discuss this case with anyone and do not permit
anyone to discuss this case in your presence. Do not discuss the case even with the
other jurors until all of the jurors are in the jury room actually deliberating at the end of
the case. I know that many of you use cell phones, iPhones, Blackberries, the internet

and other tools of technology. You also must not talk to anyone about this case or use
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these tools to communicate electronically with anyone about the case. This includes
your family and friends. You may not communicate with anyone about the case on
your cell phone, through e-mail, Blackberry, iPhone, text messaging, or on Twitter,
through any blog or website, through any internet chat room, or by way of any other
social networking websites, including Facebook, MySpace, LinkedIn, and YouTube.
If anyone should attempt to discuss this case or to approach you concerning the case,
you should inform the court immediately. Hold yourself completely apart from the
people involved in the case—the parties, the witnesses, the attorneys and persons
associated with them. It is important not only that you be fair and impartial but that
you also appear to be fair and impartial.

Do not make any independent investigation of any fact or matter in this case.
You are to be guided solely by what you see and hear in this trial. Do not learn
anything about the case from any other source.

Throughout these instructions, I may refer to Zenimax and id Software, as “the
“the plaintiffs.” I may refer to Oculus, Facebook, Luckey Palmer, Brendan Iribe, and
John Carmack as "the defendants." During the trial, it may be necessary for me to
confer with the lawyers out of your hearing or to conduct a part of the trial out of your
presence. I will handle these matters as briefly and as conveniently for you as I can,
but you should remember that they are a necessary part of the trial.

The evidence in this case will consist of the following:

1. The sworn testimony of all witnesses, no matter who called a witness.

2. All exhibits received in evidence, regardless of who may have produced the
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exhibits.

3. All facts that may have been stipulated or judicially noticed that you must

take as true for purposes of this case.

A “stipulation” is an agreement between both sides that certain facts are true.
When the lawyers on both sides stipulate or agree to the existence of a fact, you must,
unless otherwise instructed, accept the stipulation as evidence and regard that fact as
proved. The parties have agreed, or stipulated, that the following fact is not in dispute
and will require no proof at trial.

L. The trademarks that are the subject of Plaintiffs' claims based on

trademark law are legally protectable trademarks.

I may take “judicial notice” of certain facts or events. When I declare that I will
take judicial notice of some fact or event, you must accept that fact as true. If I
sustain an objection to any evidence or if I order evidence stricken, that evidence must
be entirely ignored.

During the trial, the lawyers may make objections to questions asked or answers
given. That simply means that the lawyer is requesting that I make a decision on a
particular rule of law. Do not draw any conclusion from such objections or from my
rulings on the objections. These relate only to the legal questions that I must
determine and should not influence your thinking. If I sustain an objection to a
question, the witness cannot answer it. Do not attempt to guess what answer might
have been given had I allowed the question to be answered. If I overrule an objection,

treat the answer like any other. Additionally, some evidence may be admitted for a
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limited purpose only. When I instruct you that an item of evidence has been
admitted for a limited purpose only, you must consider it only for that limited purpose
and for no other purpose.

You are to consider only the evidence in the case. From the facts that you
believe have been proved, you may draw such reasonable inferences or conclusions as
you feel are justified in light of your experience. You will hear evidence related to the
alleged acts or omissions of both parties and non-parties to this case, and will be asked
to determine whether they are or are not at fault. Whether or not an individual or
company is or is not a party to this case should not be a concern to you, and should not
influence your findings as to causation or fault.

It is now time for opening statements.

POST-EVIDENCE INSTRUCTIONS

MEMBERS OF THE JURY:
Now that you have heard all the evidence in this case, I will instruct you on the

law that you must apply.

GENERAL INSTRUCTIONS

It is your duty to follow the law as I give it to you in this Charge. On the other
hand, you the jury are the judges of the facts. Do not consider any statement that I
have made in the course of trial or make in these instructions as an indication that I
have any opinion about the facts of this case.

After I instruct you on the law, the attorneys will have an opportunity to make

their closing arguments. Remember that any statements or arguments made by the
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lawyers are not evidence and are not instructions on the law. They are intended only
to assist the jury in understanding the evidence and the parties’ contentions.

Answer each question from the facts as you find them. Your answers and your
verdict must be unanimous. Many of the claims and defenses in this case must be
proven by a preponderance of the evidence. The Plaintiffs must prove each essential
part of their claims by a preponderance of the evidence. Defendants must also prove
each essential part of its defenses by a preponderance of the evidence. Mr. Carmack
must prove each essential part of his counter claim by a preponderance of the evidence.
The Plaintiffs must prove each essential part of its defenses to Mr. Carmack's
counterclaims by a preponderance of the evidence. The preponderance of the evidence
means the greater weight and degree of credible evidence before you. In other words,
to establish a claim or defense by a “preponderance of the evidence” means to prove
that the claim is more likely so than not so. In determining whether any fact has been
proved by a preponderance of the evidence in the case, you may, unless otherwise
instructed, consider the testimony of all witnesses, regardless of who may have called
them, and all exhibits received in evidence, regardless of who may have produced them.
If the proof fails to establish any essential part of the plaintiffs’ claims by a
preponderance of the evidence, you should find for the defendants as to that claim.

The Plaintiffs have also asked for an award of exemplary damages in relation to
some of their claims in this lawsuit. This must be decided under a higher standard of

proof than the preponderance of the evidence. This higher burden of proof is "clear and
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convincing," which means the measure or degree of proof that produces a firm belief or
conviction of the truth of the allegations sought to be established.

You are the sole judges of the “credibility” or believability of each witness and
the weight to be given to the witness’s testimony. In determining the weight to give to
the testimony of a witness, you should ask yourself whether there was evidence tending
to prove that the witness testified falsely concerning some important fact, or whether
there was evidence that at some other time the witness said or did something, or failed
to say or do something, that was different from the testimony the witness gave during
the trial.

You should keep in mind, of course, that a simple mistake by a witness does not
necessarily mean that the witness was not telling the truth as he or she remembers it,
because people may forget some things or remember other things inaccurately. So, if a
witness has made a misstatement, you need to consider whether that misstatement was
an intentional falsehood or simply an innocent lapse of memory; the significance of
that may depend on whether it has to do with an important fact or with only an
unimportant detail.

The weight of the evidence is not necessarily determined by the number of
witnesses testifying as to the existence or nonexistence of any fact. The testimony of a
single witness may be sufficient to prove any fact, even if a greater number of witnesses
may have testified to the contrary, if after considering all the other evidence you believe

that single witness.
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When knowledge of technical subject matter may be helpful to the jury, a person
who has special training or experience in that technical field-he or she is called an
expert witness—is permitted to state his opinions on those technical matters.
However, you are not required to accept that opinion. As with any other witness, it is
up to you to decide whether to rely upon it.

In deciding whether to accept or rely upon the opinion of an expert witness, you
may consider any bias evidence that the expert witness has been or will be paid for
reviewing the case and testifying, or from evidence that he testifies regularly as an
expert witness and his income from such testimony represents a significant portion of
his income.

While you should consider only the evidence in this case, you are permitted to
draw such reasonable inferences from the testimony and exhibits as you feel are
justified in the light of common experience. In other words, you may make
deductions and reach conclusions that reason and common sense lead you to draw
from the facts that have been established by the testimony and evidence in the case.

There are two types of evidence you may consider in properly finding the truth
as to the facts in the case. One is direct evidence. A fact is established by direct
evidence when proved by witnesses who saw the act done or heard the words spoken or
by documentary evidence. The other is indirect or circumstantial evidence-the proof of
a chain of circumstances indicating the existence or nonexistence of certain other facts.
Direct proof of a state of mind is almost never available and is not required. As a

general rule, the law makes no distinction between direct and circumstantial evidence,
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but simply requires that you find the facts from a preponderance of all the evidence,
both direct and circumstantial.

You have heard conflicting evidence in this case that certain electronically stored
information may have been deleted or lost and therefore not available for use as
evidence at trial. If you find that any of these Defendants caused any of these actions to
occur, you may, but you are not required to, infer that the information was unfavorable
to those Defendants.

Do not let bias, prejudice or sympathy play any part in your deliberations. A
corporation and all other persons are equal before the law and must be treated as equals
in a court of justice. This case should be considered and decided by you as an action
between persons of equal standing in the community, of equal worth, and holding the
same or similar stations in life.

Now I will turn to the requirements of each of the legal claims and defenses that
the parties have brought in this case.

A. Common Law Misappropriation of Trade Secrets

1. Common Law Misappropriation of Trade Secrets: Liability

Plaintiffs ZeniMax and id Software contend that Defendants misappropriated
what Plaintiffs regard as their trade secrets. In this action, Plaintiffs have asserted that
the following of their technologies are trade secrets:

1. Distortion correction technology;
2. Chromatic aberration correction method;

3, Gravity orientation and sensor drift correction technology;
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4. Head and neck modeling technology;
5. HMD view bypass technology;

6. Predictive tracking technology; and
7. Time warping methodology.

To be successful on a claim for trade secret misappropriation against

Defendants, ZeniMax and id Software must prove each of the following elements:

1. the existence of a trade secret;

2. that Defendants acquired the trade secret through the breach of a confidential
relationship or by improper means;

3. that Defendants made commercial use of the trade secret in their business without
authorization; and

4.  that Plaintiffs suffered damages as a result.

A trade secret is defined as a formula, pattern, device or compilation of
information used in a business which gives its owner an opportunity to obtain an
advantage over his competitors who do not know or use it.

A trade secret differs from other secret information in a business in that it is not
simply information as to single, ephemeral, short lived, or transitory events in the
conduct of the business. A trade secret is a process or device for continuous use in the
operation of the business.

You should consider the following factors in determining whether the
information claimed by ZeniMax and id Software is a trade secret:

(1) the extent to which the information is known outside their business;
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(2) the extent to which it is known by employees and others involved in their business;
(3) the extent of measures taken to safeguard the secrecy of the information;

(4) the value of the information to Plaintiffs and to their competitors;

(5) the amount of effort or money expended in developing the information;

(6) the ease or difficulty with which the information could be properly acquired or
duplicated by others.

Because trade secrets do not fit neatly into each factor every time, all six factors
need not be satisfied, rather, you should weigh these factors

Matters of general knowledge in an industry cannot be appropriated by one as
his trade secret. Moreover, a former employee may use the general knowledge, skills,
and experience acquired during his prior employment to compete with a former
employer and even do business with the former employer's customers.

The subject matter of a trade secret must be secret and must not be public
knowledge in the trade or business. Information that is generally known in the
industry, readily ascertainable by inspection or independent investigation, or publicly
disclosed is not a trade secret. Trade secret protection is lost if one voluntarily discloses
information to another who has no obligation to keep the information secret or if one
otherwise fails to take reasonable precautions to ensure its secrecy. A trade secret is not
required to be novel or unique and it may consist of a combination of simple and
otherwise known components. But if a process or idea is so common, well known, or
readily ascertainable that it lacks all novelty, uniqueness, and originality, then it lacks

the necessary privacy of a trade secret.
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If you find that ZeniMax owned any valid trade secrets, you must determine
whether ZeniMax has proven by a preponderance of the evidence that Defendants
acquired any of those trade secrets as a result of a breach of a confidential relationship
between the parties or other improper means.

A person discovers another's trade secret through "improper means" when he
acts below the generally accepted standards of commercial morality and reasonable
conduct. To discover a trade secret by "improper means" requires that the Defendant
have notice of the fact the information is a trade secret. It is not improper to obtain
knowledge of a trade secret where the owner of the alleged trade secret voluntarily
discloses it or fails to take reasonable precautions to ensure its secrecy.

To find a confidential relationship existed between ZeniMax and one or more
Defendants, you must find an express or implied agreement existed between the
parties in which they both understood or ought to have understood the terms of the
agreement. You may find such a relationship was implied by the business relationship
or by the circumstances surrounding the dealings between the parties. A breach of a
confidentiality agreement can establish a breach of a confidential relationship.

A person "makes commercial use" of a trade secret when he seeks to profit from
the use of the secret. As a general matter, any exploitation of the trade secret that is
likely to result in injury to the trade secret owner or enrichment to a Defendant is
commercial use of that trade secret. Marketing goods that embody a trade secret,
employing a trade secret in manufacturing or production, relying on a trade secret to

assist or accelerate research or development, or soliciting customers through the use of
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